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Cose No. 97 C 416

A4PFEAL FROM IN RE CULT AWAHENESS } Mo. B85 B 22133
HNETWORK, INC., } Ren. Roneld Barliant
MEMORANDUIM DPINION AND OEDER

MARYIN E. ASPEN, Chief Judge:

Oebtor Cutt Awareness Netwark {“CAN") and Craditors John M. Beal, Esq.,

Hagsnbaugh & Murphy, and Davis Wright Yremaln (*the creditors ™} have appealad from an

order of the bankruptcy court suthorizing the sale of certain assets of CAN’s bankruptcy

astate.}- Phillp V. Marting, in hiv capacity as Trustes for the debtor, and Staven L. Hayes,

ths purchassr af the assets, have movad to dismisa the appeal as moot pursuent to 11

' For reasons that sre not cbvious to us, the four appallants have chasen to fils two

Beparate appeals, sven though thelr oblactions to the bankruptey proceedings are identical (as
In essance, this matter involves 2 single sppeal,
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us.c JA63[m}. For the reazons et forth below, the motion to dismigs the appoal is
grantsd,

I. Background?

Cult Awareness Network Is an organization whose stated putpcose is “to sducate
the public about the harmiul atfects of mind cono! ax usad by destructiva cults.” See
CAN Bylaws, art. il (dated Novsmbaer 2, 1886). A number of tha pénplu CAN soug?‘{t 10
"educate®-particularly membars of the Church of S:fnniningvut;vara unraceptive 1o its .
overtures and Brought suit ﬁﬂH-Il'iﬂ it on a variety of tort and civil rights thaories. Some of

| the plaintitfs in these zuits provailed, and the resulting liabillty, whan combined with CAN’s
mounting legal costs in othar pending casas, forced CAN to declare bankruptcy in October
1895, Initlally CAN sought 1o declare chapter 11 bankruptey, but when it was unablas to
fashion an acceptable rearganization plan it valuntarily convertad the case to a chapter 7
liquidation proceading. |

On October 16, 1886, Trustes Martino notitied CAN, the court, CAN's 20 largast
creditors, and other Interestad parties, of his desire to £ell a number of CAN'a assats,
including a numbar of intangibles such as itsl trade nams and service marky, Ses Trustee's
Application {filed October 16, 1896}, Martino alas requested that the court t;mrtun the
normal 20-dey notice period to flve days. Ses /2. At a heering heid before Judge Barliant
on Cctober 23, no party voicad any ablaction to this notice period or to the limitation of

the notice 1o the 20 largest creditors.? See Tr. at 8-18 (Octobar 23, 1996). Accardingly,

1 This section sets forth only those facts necessary to provide background for tha Instant
mation 1o dismiss; many other facts which might ba relevant to the underlying appeal ars omitted
tor the sake of bravity,

} Although no one expressed any cblection ragarding notice. several parties wvoiced
cencerns sbout Mantinoe's propasad cals af CAN'a copyrights. After gome dizcuaslon, however,
the parties present cams 10 an sgresment regarding the terms under which the copyrights would
be sold, Seg Tr. at 17-20 {October 23, 1836). -
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Judge Barliant permitted Martino to proceed with his plan to conduct an wuction of tha
assets identified in the notice. /. at 20, At the subsequent suction, Staven Hayes outbid
Cynthia Kissar, CAN's execttive director, Qnd acquirad the assets for $20,000. /4. at 25.
Martine moved the court to authorize this gale. |

Before Judpe Barilant had » chance to rule on Martino's motion 1o autherize the
sale, CAN decided that notwithstanding its silence at the Octohar 23 hearing it had a
nurnber of objections to the manner in which notlce of the zale had besn provided and in
which the sale of the assets hud.beun conducted. See Debtor's Emergency Motion (dated
October 30, 1998). In response, Martino argued that CAN, as » chapter 7 debtor, lacked
standing to raise any objections to the sale, and that In any evant the objectlons were
untimely. Judge Barliant agraed with the Trustaa, stating in opon court;

I'm geing to sign the order, grnn.i ihe rrj;ntinn tu' autherize tha n'ala. The priﬁcipal

ground on which ['m ralying g that the debtor lacks standing to object to tha sala,

and no creditor or ather party in interest has objacted. The passibility that thars
will be & gurplus in this astata Is too remota to suppon standing as a party in
intarest, The liquidated claims against the estate sra far more than the present
. Bszats. And enly If the dahtor prevails on two appeals, having lost In tha courts
bslow, will there be even & possibility of & surplus.
Tr. 81 2-3 {Novemnbar 21, 1888}, Accdrdingly, the court snterad an arder autharizing tha
s2le. The court also entered a finding that the purchaser of the assets, Stevan Hayess, had
purchezed in goed faith.

At the end of the hesrng, CAN requested that the court stay its order authorizing
tha purchase pending ts sppasl. Desplts Martine’s objection that a party withowt standing
should not be parmitted to obtain a stay, the court gava CAN five deys to post & $30,000
bond to protect the purchazar and the astates in the avent the delay caused by the stay
resulted in & loss to sither party. /. at 15. EAN was unsbls to post the rc:.iulré:l bond,
howevear, and on November 26 the céurt _Ii.lﬂhhﬁ:éd the :a‘l; of aseets that ha.n]“ taken placs

in Oztobar. Tr, at 4 (Novamber 26, 1998).
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In early Dacamber, CAN and sm.;aral o1 its creditore filed this appeal of Judge
Barliant’s authorization of the sals of essets. Their prinzipal substantlve arguments are that
the notice of sals was inadequate and that the “in gross”™ sals of CAN's trada name and
service marks was imparmlssible under the Lanham Act. On March 28, 1897, however,
we granted Martino’s motlan to stay briefing of thase substantive issues [n order 10 allow
the partles to focus on threshold questiona such as standing. waivnr-. and mootnees, that
were reised in Hoayes' and Martino's motlon to dismiss. We consider esch of these
guastions in urn,

Il. CAN’s Standing

The conditivns which endow partjes with standing to participate In bankruptey
proceedings are rors [imited than those which sutfica to anubli:h Article ill stending. in
re Andreu;em', 976 F.2d 413, 4.1 8 (7th Cir. 1992). To have standing to raisa objections
to an order of 8 bankruptey court, or to appeal from the entry of ll_.n:h an crdet, & paty
must be *dlrectly and adversely affectad pecuniarily” by the order, Depoistar v, Mary M,
Holloway Found., 36 F.3d 582, $85 {7th Cir. 1993); /n ra Andreucetti, 975 F.2d at 418
{quoting /7 re Fondifler, 707 F.2d 441, 442 {9th Cir. 1882)), /n re £l Sen Juan Hotel, 809
F.2d 151, 154 (1st Cir. 1BE7).* In light of thia principle, the ganaral rule is that chapter
7 debtors lack atanding to cbiect to _{ar sppeal fromi orders of the bankruptcy court

becsuse the cormmmenceament of liquldation proceedinga extingJishes any pscunlary interasts

* The courts have used slightly differsnt languags in avaluating the standing of party to
abjact to an order as compared with the standing of a party to appesl a2n order: to object, the party
must qualify 83 8 “party in interest,” whila to appeal, a party must qualify B3 & “person aggriaved”®
{pecundarilyl by the arder, This ditfersnce in phraseclogy appears to maka little difference, since
both concepts turn on whether ths complalning party has a pecuniary intarest in the rasolution of
its complaint. Carmpare In re Thomasen, 965 F.2d 11326, 1143 n.12 {18t Cir. 1892} (A chapter
7 debtor generally is not considarad a ‘person aggrioved,’ as she lacks & pecuniary Intarest in the

‘property of the estate.””), with Wilama/n v. Kivitz, 764 F.2d 1098, 1022 {4th Cir, 1885} (*[AIn
insolvent debtor is not a perty in Interest and thus lacks standing bacause he has no pecunlﬁr‘r
interest in the distribution of his azzats among his creditors.”}).
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they formerly held in tha proparty of tha astate. See /n re Thompson, 965 F.2d 11386,
1143 n.12 (18t Cir. 1992); In ra Schultz Mlg. Fabr.r'aanﬁg Ce., 956 F.2d 686, 892 {7th Cir.
1992): Wilemain v. Kiviz, 764 F.2d 1019, 1022 (4th Cir. 1985); Jn re Loux, 181 B.R. 60,
61 (Banke. 5.D. I, 1995}, '

There is a potentially ralavant axception to thls general rula, however: it a
n.;c::assful ebjscticn to lor appeal from) an erder might result in a surplus in the esiate at
tha conclusion of the bankruptey proceedings, the dabtor has standing te object or appeal.
See In re Andreucett, 975 F.2d st 417; /n re £/ Sen Juan Hotel, 809 F.2d at 155 n.G;
Willarnain, 764 F.2d a1 1022 {quoting Xspp v. Naturells, Inc., 611 F.2d 703, 706-07 [Bth
Cit. 1979). A dabtor sasking to invoke this sxception cannot simply claim that thare Is
theorstical chance of a surplus in the estate, but must show that such & surplus is &
ressonable possitility. Cf. i re Andraucetti, E?l:i F.2¢ at 417 ifinding standing for a debtor
because thers sppaared t.u be a reasonable possibllity of & surplus In his estate); Sehling
v. M & | Morshall & lisley 8ank, BB B.A. 144, 148 (W.D. Wis. 1988) ("[TIhe technical
possibility that assets of the estate weould accrus te the debter . . . does not afford
standing to a debtor where the bankruptey sstate is insclvent and it Is apparent that no
estate asyoty could poasibly sceruve to the debtor.®); in re Manfﬁ, 201 B.R. 338, 344
(Bankr. N.D.N.Y. 1996} ["To altow [debtors] t; have standing basad upon the highly
speculative conjactura of & surplus .~ . would be to open the floodgetes tor debiors 10
objsct to a variety of the Trustee’s actions in & case and frustrate the goals of bankruptcy
law . . .."). A3z with all other mattera of standing, the burﬁn falls on the deﬁmr whose
standing ls challenged to provide evidenca from which the court :ouh; infar the ressonabie
possibility of & surplus for the astats. CY Lujen v. Dafenders of Witdiife, 504 LS. 558,
561 (1992) (party invoking fedarat }u[u‘dicﬁmjln must esta!:_dish is :}anding 'whh] the mar;nar

snd degres of evidence reguirad at the succassive stages of the litigatiun‘}.
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CAN does not qualify for this excaption for two reasons, First, Andrevcetti and the
othar cases discusgsing the exception sasm to contamplats a nexus batween the sppeal and
the possibility of a surplus~that I, that a fevorable dispesition of the objection or the
appes! would itzeff creats the possibility of a surplus. See, e.g.. In ré Andreucetts, 975
F.2d at 417. Here, even if we reacinded the sala of assets, ss CAN requests, thiz would
hava no impatt on tha possibility of & surplug in tha sstate. As CAN congedes, the only
events that could &ven theoretically result in a surplus for the estals ara' favorable
cutcomes in varioug other penﬁlng casag, contingsneies which Bre entirely unralatad to the

instant sppaal. Ses Dabtor's Resp. Br. at 8.
Seeond, Judge Berlant axplicitly found that thars wes no reazansble postibility of
a surplus lr; the estate, sea Tr. at 3 {"The possibliity that there will ba a surplus Jn thla
estate is too remots to support s1anding ac 3 pn'rrt-r in interest.”}, and avan apart from the
deforence we owse to this finding,! our own review of the available evidance leads va to
agres with Judge Barliant’s assassmant. Even aside from disputed or contingent liabifities
srelated to panding cases, CAN's liabllities significantly exceod lts agsats. In tha schedules
filed pursuant to its original bankruptey filing In Octobar 18956, CAN claimed that It had
assets amounting 1o 858,223, Sses Schedules and Statement of Affalrz, Summary Table
{filed October 30, 19535). hs undlaputad Habilities, however, smaunted 10 $268,177.% I

_And tha ratic of assets to Uabilities has no doubt grown even smaller In the latt 18 months

F]

' Given our present role as sn appellate court, we owe no cdeferance at !l 1o Judge
Barliant’s ultimats legal conclusion that CAN lacks standing, snd we theorefore review this
conctusion de navo, Ses Meaverv. Rlgdon, 38 F.3d 1375, 1378 [7th Cir. 1994}, But tha finding
that the possibitity of 3 surplug in the estata is “remote” ls essentally ons of fal:t. and thus should
be disturbed only it we find it to be clearly erroneous, /g,

* Wea arrived at this ﬂgﬁm h\r tub‘trll;'tln-p CAM‘: b ﬂﬂfr £00 Iiabinv.r in the Scotrt case and
its 825,000,000 potential ligbility In the Landmark Education Corp. case--both of whlch CAN
dispyres—from [ts total listed habilitles.
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due 1o the insvitsble expenditure of estate assets In the course of these bankruptey
proceedings.

When the dispirted llabilities related to pending cazes sre added to this picturs it
looks even worss, Jeson Scott has obtelnad 8 judgment against CAN for #1.95?.500,
though this Judgment is on appesl ta the Ninth Clﬂ. CAN may be [iable for bnknown but
pc::tanﬁallv large amounts In cases brought against it by Landmark Education Corp., Robent
Lippman, Rick Rosa, Charlsz Simpson, Mark Workman, and Marlens Ha-rnmarrfnp, ses id.
(Schadule F), and even if CAN Iz uitimately found not Hable to these partiss it will £til) have
to abserk the costs of defending nguinﬂ' thelr clalma. On the positive sids, CAM clalma
that it may potentially cbtain some damages from itz suit againgt the Church of
Sclamtology, but this suit was dismlssed by the Circult Court of Caok Ceunty snd the
ditmissal was affirmed on appeal. The tilinols :Supruma Court granted CAN'x p;thinn for
leave to appaal, howsver, and heard argurnent on the sgpeal in March 1997.7

la gumm, in order for thars to be & possibiitty of a surplus in the estate sher all of the
creditors have basn pald off, most i not ell of the following evants must oceur: (1) the
Minth Circult must ravarse the judgment in the Scort cass and absolve CAM of lhlﬁﬂiw: {2}
CAN must prevail in s appes! in tha Ninols Supreme Court; (3} upan remand 1o the Circuit
Court of Cook County, CAN must abtain a ]udgmm sgalnst tha Church of Scientology;
and (4] the value of this Judgment agalnst the Church of Sclentology must excend the totsl

amount of liability impoesed on CAN in il the other lswsuits~Including the Scott judgment

T In ks brief, CAN sesms to suggest that Judge Barllant erred in falling to attermnpt to
evaluate the particular strengths and weasknesses of sach of thage casuses of action, theraby
seriving st an sstimate of thelr valus. Ses Rasp, 8¢, at 8, Whils this spproach is sensible in theory,
it Is completely unworkable in practice. t would require an axtreordinary expenditurs of Juctizial
rescurces to obtain and examine sll the avsilabls brlefs and evidence in thase caszes, even
assumning it was pessible to do 10. And sll this effort would result only In educatad guasses by
the bankruptty judge. We think it was entirsly sppropriate fer Judge Badiant 1o rely on the
fudgmuont of the porson in the bast poshion to evaluate the axpected valua of the pending cases--

the estoate’s Trystas,
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if it is not seversed—-by enough o offset the undisputed liabilities of the estate. Whits this
scenario is theorstically possible, we agres with Judge Barliant's view that CAN did not
carry its burden of showing it to bo s reasonable possibility, and even if wea did not aQren,
his view is cariainly not “clastly erronsous.” Hance, CAN cannot svoid the genoral rule
that chapter 7 debtors lack standing to cbject to or appeal from orders of the bankruptcy
court, Tha motion to.dismisy is granted with rospedt 10 CAN. |

fll. Craditors’ Walver

Ae creditors of the estate, John Beal, Maganbaugh & Murphy, and Davis Wright
Tremain plainly have s pacuniary [ntarest in l;n'.r gsle of azsets by the Trustes, and
tharefore they have standir!q to prasent this appeal. Thair arguments suffer from another
iundamemal_dnf::t. howeaver: tﬁuw wers weaived dus to the creditors’ failure to prasent
tham 1o the hankru;tcv courl.

It is sertiad law in this circult that the failure of & party to sdequataly present an
srgument 10 the bankruptcy court constitutes 8 walvar of the argurnent. Sae /n re Bero,
110 £.3d 462, AE;E (7th Cly. 1997} In re Weber, 25 F.3d 413, 416 (Tth Cit, 1894); /n re
Xroner, 953 F.2d 317, 318 (7th Cir. 1832} The craditors did not present to the
bankruptcy court any of tha objections they now raise regarding tha aale of cm;*s axsels.
Their fallure to do st was smphagized by Judge Barliant In his tuling an CAN's standing.
duting which he ststed: “I'm going to . . . grant the motion 1o avthorize the safe, Tha
principat ground on which I'm relying s that the debtar lacks standing 1o object to the sale,
and no other creditor or perty in interest has objected.” T1. at 3 (amphasis added].

The creditors make no attempt to sxcuse thair waiver. Thu?r substantive clalma

nliage that the Trustee's

" r

notice of the sala was daficient Jn €anain raspects, but the three
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creditors involved in this appeal received the notice,? ahd thus had the epportunity to
presant objections to the sgle {including tha deficlency of ths notice) to the bankruptey
court. Their failurs to do 30 consﬁtuﬂu a walver of their oblections, and requires us 10
grant the motien to dismizy with respect to tha creditors.?
/. Concluslon

For the foregoing reasons, the motion 1o dismiss 1s granted. Itis so ordered.

& &/ZP\C\\ !
MARVIN EKA?FEN

Unltad Staves Distrlct Judpe

Dstad .5:/1 71/}- 7

4 Iy thelr Joint Opening Briet (et 27) in tha undarlylng appenl, the thres craditors Invoived
In this case acknowledgs that they racelved the sliegodly Inadequats notice sent out by the
Trustea. The service list accompanying the Nodce of Motian and Intandsd Sele {doted Cectchar
1B, 1998} corroborates this admission. See Hayes Br, Ex. L.

Y Cur dismissal of this eppeal under atanding end waiver principles makes it unnecsssary
for ue to considar whether this sppeal la moot due 10 the sppallemts’ failure to obtain B stay cf the
ordar authorizing the safe. See 11 U.S.C. § 383(mi; In re Andy Frain Sarvs, Inc., 798 F.2d 1113,
1125 {7th Cir. 1988) [“Section 363(m) requires that tha party sppealing an order approving » sate
of property to & good Talth purchaser obtaln a stey of the sale pending appeal. . . . [A] would-be
appellant's failure 10 obtaln a stay ... renders an appeal from the order authorizing and confirming
the sale moot.”), CAN and the creditors did not obiain a siay, tut argue that § 383(m) s
inapplicabls bocsuse Stavan Hayes wes not a *gocd falith purcheger,” and suggest that it was an
sbuse of discretion for the hankruptcy eourt to find that Hayes purchased in good faith without
an svidsntlary hearing. Whils the substance of this “good faith® question Is fainly straightiorward,
same unresotved procedural quastions i In waft. Eor ingtance, under what circumstances is an
appaliant entitled to an evidentlary hearing on the question of good faith? If 3 hearing is held,
should it be conducted by the distriet court (smce the good falth question Is related to its appellate
jutisdiction) of by the bankruptey count twhich is in a better positlon 10 make this factual
determination}? Compars Plotmerv, AT & T, 172 B.R, 437, 341 (W.D. Okia. 1894) (district court
can determine good falth), with In re Walboldt Steras, Inc., 92 B.A. 309, 313 [N.D. M. 1988}
(district court should remand for & good {alth determination), In view of thase unrezclved
quastiona, we think the wiger coufie Is to aveld engaging in a auperfiuous dlscunsion of tha
questicn of good faith,

A96-T
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United States District Court

NORTHERN DISTRICT OF ILLINOIS

Eastern Division

JUDGMENT IN A CIVIL CASE

Cult Awarendys Network,Inc.

! CASE NUMBER : 97 C 80
Philip V. Martino

is action came before the Court for a trial by jury. The issues have been uied
and the jury has rendered '

O oecision by Court. This agtion came to trlal of hearing Court. The lssues have been

wied or heard and a declsion has been rendesred.

IT IS ORDERED AND ADJUDGED that the creditors did not present 1o the bankrupley court any o
objections they now faise regarding the sale of CAN's assets. The creditors make no attempt 10 excuse their
waiver. Their substantive calims allege that the Trustee’s notice of the eale was deficient in certain respects,
but the three creditors involved in this appeal received the notice, and thus had the opportunity to present
objections 1o the sale, (including the deficiency of the notice) to the bankruptcy court. Their failure 1o do
<o constitules a waiver of their objections, and requires us 1o grant the motion to disiss with respect to the
creditors. The motion to dismiss is granted.

Moy 27, 1997 | Michael W. Dobbins

Date _ Clerk ' . ,
P4

{By) Deputy Cleris/'

L0



In the
Tnitey Stateg Court of &Appeals
t For the Seoent ¢ irtuit

Mo, 97-3002
I RE LT AWARENESS NETHORR IxC.,
Debtor.

i CLLT AWARENESS NETWORK, INC.,
Deb!or-ﬁppe”nm,

and

Jom M. BEAL, HAGENEAUGH & MURFHY,
and DavV1sS WRIGHT TREMAINE,
Creditors-Appellants,

v
PuiL1e V. MARTING,
Trustee-Appellee,

and

gTEVEN L. HAYES, A 1AW CORPORATION,
Intervenor-Appeliee.

e p——————————

Appeal from the United States District Caurt for the
Horthers Distritt «f Dlinois, Erelerd Trivisieh
Npoe. 57 C 60 and 875 16-duarvip E. Aspen, Chief Judge.

e ————

ARGUED APRIL 22, 1998—DECIDED JULY 30, 1998

———————
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